Is There a Private Cause of Action under the Illinois Environmental Protection Act?
A Curious History of an Interesting Issue
[Recent state and federal case say no, there is no private cause of action under the IEPA.  But are these cases conclusive?  Perhaps not.]


Few problems of case law interpretation and statutory construction experienced a more interesting history, including a number of opposite rulings from judges residing in the same district, than the issue of whether the Illinois Environmental Protection Act gives rise to a private cause of action on behalf of landowners against prior owners or the occupiers of adjacent property.  Although the statute in question does not so provide, the Illinois Supreme Court has held that the Attorney General (or State’s Attorney) does not have to exhaust administrative remedies before seeking moving to enforce the Act in the courts.  This article addresses the question of whether the same principle, that administrative remedies need not be exhausted, applies to private litigants.

As most readers of this article already know, there exist a number of existing federal and state statutes, and common law remedies, that address the problem of environmental pollution and contamination of land and adjoining waterways and groundwater.  Those statutes attempt to fix liability on the persons primarily responsible for such pollution or contamination.  At the Federal level, foremost among these statutes are the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”)
 and the Resource Conservation and Recovery Act (“RCRA”)
.  Both of these statutes expressly provide for, among many other things, private civil actions in the circuit courts by landowners for injunctive relief or for recovery of cleanup and related costs against those who contaminated, or contributed to the contamination of, the landowners’ property.


On the state court front, most if not all states have passed laws dealing with pollution and contamination and resultant recovery of cleanup and remediation costs.  Some states, such as Minnesota, have enacted “little CERCLA” laws, that is, statutes similar or substantially identical to the parent federal CERCLA law.  Other states, such as Illinois, have a very different statutory scheme to address the problem.  In addition, aggrieved parties in each of the states can avail themselves of various, and differing, common law remedies, including those for trespass, damage to property, and nuisance.  


Depending on the situation, the availability, or non-availability, of a state statutory procedure and remedy to address problems involving environmental contamination and pollution can be extremely important.  In some instances, federal statutory relief may be unavailable, or, as in the case of RCRA, which does not provide for money damages, inadequate, while common law claims and relief may be outdated.  It is, therefore, no surprise that lawyers in many states seeking relief for their clients try to avail themselves of state statutes that address contamination and pollution concerns.  Illinois is no exception.
           


In Illinois, the operative state statute addressing contamination and pollution issues is the Illinois Environmental Protection Act (“IEPA”)
.  That Act prohibits, among others things, the discharge or deposit of contaminants into the environment so as to cause water pollution, and the dumping or disposal of hazardous waste without a permit.  Unlike, however, some of the other statutes that deal with pollution or contamination of the environment,  the IEPA restricts enforcement of its provisions to the Illinois Attorney General or the State’s Attorney in the county in which the alleged violation occurred, with one possible exception.
    As to such enforcement actions, the statute provides that the proper procedure is for the Attorney General or State’s Attorney to proceed in an action brought before the Illinois Pollution Control Board for an administrative hearing on the facts and the law, with the actual enforcement of the remedy to proceed in the circuit courts.       


The one exception referred to above appears in section 31(d)(1) of the IEPA, which provides in part as follows:

Any person may file with the [Illinois Pollution Control] Board a complaint, meeting the requirements of subsection (c) of this Section, against any person allegedly violating this Act, any rule or regulation adopted under this Act, any permit term or condition or a permit, or any Board order….Unless the Board determines that such a complaint is duplicative or frivolous, it shall schedule a hearing and serve written notice thereof upon the person or persons named therein, in accord with subsection (c) of this section.  


Strangely, the Act is silent as to what remedies are available to a private citizen who files a complaint before the Board under the above section, or how those remedies are to be enforced.


With the above background in mind, we can now begin to examine the central problem at issue, namely, whether the IEPA provides a private cause of action in the circuit courts to address an alleged violation of the Act.


Initially, the answer appears to be simple and straightforward.  Enforcement of the Act appears to be limited to the Attorney General or the State’s Attorney, in an action brought before the Pollution Control Board.  Furthermore, other than in situations where immediate danger to public health might exist, there is no provision in the Act that authorizes either the Attorney General or the State’s Attorney to initiate an enforcement action directly in the circuit courts.  Similarly, with respect to a complaint brought by a private party, the action must be initiated before the Board, not in the courts. Clearly, no private action in the courts for violation of the Act, and certainly no private cause of action for cost recovery, exists under the Act’s express terms.


The story, however, does not end there.  The confusion begins with three decisions of the Illinois Supreme Court from the early 1990s.  The first two of these decisions came down on May 31, 1991, People v. Fiorini
, and People v. Brockman
.  


In Fiorini and Brockman, both of which cases addressed substantially the same issue, the court considered the question of whether a third-party complaint for injunctive relief and cost recovery, filed by a private party, can proceed in the circuit court where the third-party plaintiff failed to exhaust its administrative remedies (i.e., failed to proceed before the Board).  In holding that the private third-party action could proceed in the circuit court, the Court in Fiorini stated as follows
 :   


“[A]s this court stated in People ex rel. Scott v. Janson (1974)…, concurrent jurisdiction exists in the circuit court and the proper administrative agency for actions alleging violations of the Act…In Janson we found that the legislature envisioned multiple remedies under the Act, both governmental and private…The Attorney General has the discretion to initiate actions in the circuit court, without regard to whether actions seeking administrative review have been brought before an administrative agency, where immediate danger to the public health might exist…”.


In the instant case, the trial court had jurisdiction over the original action where the Attorney General filed the complaint in the circuit court.  To require that a portion of the instant action be heard before the Pollution Control Board at this juncture would frustrate judicial economy and common sense…Accordingly, we reject third-party defendants’ argument that the third-party complaint is barred since third-party plaintiffs failed to exhaust administrative remedies.”


A year and a half later the Illinois Supreme Court, in People v. NL Industries
 again addressed the issue of whether the circuit courts have jurisdiction to hear direct actions for alleged violations of the Act, filed without first exhausting administrative remedies.  In this case, the Court considered whether the circuit court and the Board had concurrent jurisdiction to hear not only injunction actions where immediate dangers to public health might exist (which had already been decided in Janson and Fiorini), but also cost recovery actions. As the Court stated:


“The first issue for our consideration is whether the circuit court and the Board have concurrent jurisdiction to hear cost-recovery actions.  The circuit court and the appellate court both held that the Board had “primary and exclusive” jurisdiction in cases where there is a violation of the Act, and that the State cannot proceed in the circuit court until all administrative remedies have been exhausted. Therefore, the complaint was properly dismissed.”


After a lengthy, and informative, discussion about the difference between “primary” and “exclusive” jurisdiction (concluding that the two terms are mutually exclusive; an administrative agency may have primary jurisdiction over an issue, or it may have exclusive jurisdiction, but it cannot have both), the Court held that:


“The statutory language and the related policy concerns lead us to conclude that the circuit court should be vested with concurrent jurisdiction to hear cost-recovery actions [brought under the IEPA].  Therefore, it was not necessary for the State to have exhausted its administrative remedies before filing suit in the circuit court.”


Significantly, the Supreme Court in NL Industries did not rule on the question of whether a private party can file an original action in the circuit court for cost recovery under the IEPA, or whether a private cause of action for cost recovery exists at all under the statute, other than in the context of a third-party action.  

Given that the Court did not address the issue of whether a private cost recovery statutory cause of action exists, three possible interpretations of NL Industries, as applied to this question, come to mind: 


1.  Because the facts of the case involved an action brought by the State, which has enforcement powers under the Act, the Court had no need to address the private cause of action issue, and, had it done so, its opinion would have been dictum at most (although probably highly persuasive dictum);


2.  Closely related to 1, by ruling that it was “not necessary for the State to have exhausted its administrative remedies before filing suit in the circuit court,” the Court assumed that any reader of the case would conclude that its ruling as to concurrent jurisdiction would apply to State (or County) actions only, and that original private cost recovery actions in the circuit courts are not permitted; or,

3.  By ruling, unequivocally, that “that the circuit court should be vested with concurrent jurisdiction to hear cost-recovery actions,” with no distinction being made between State and private actions, the ruling stands for the proposition that original private cost recovery actions in the circuit courts are appropriate under the Act.


Thus lies the basis for the succeeding ten-year plus dispute in the federal court.  


Shortly after the decision in NL Industries came down, at least three judges in the United States District Court for the Northern District of Illinois, issued rulings holding that private cost recovery actions could be brought in the circuit courts (or, as to these cases, in the Federal district courts) under the IEPA.  These were: Judge Grady in Krempel v. Martin Oil Marketing, Ltd.
; Judge Marovich in Midland Life Insurance Company v. Regent Partners I General Partnership
; and Judge Alesia in Singer v. Bulk Petroleum Corp
.

The seminal decision in this regard was Judge Grady’s ruling in Krempel v. Martin Oil.  In that case, Judge Grady, adopting interpretation 3 above, considered whether a private party’s actions for injunction and cost recovery, brought in the Federal court, were permitted under the IEPA, holding as follows:                     


The Illinois Supreme Court, in assessing third party complaints by private individuals for injunctive relief, has held that it was not necessary to exhaust administrative remedies under § 45(b) . People v. Fiorini,... However, we do not believe that this holding is meant to conflict with or supersede the plain language of the statute. The Illinois Supreme Court's ruling in Fiorini was based upon concerns of judicial economy involved in delaying and separating the third party complaint, and the fact that the court did have concurrent jurisdiction with the PCB over the original claim brought by the state…The plain language of the statute prohibits an original suit for injunctive relief until a ruling from the PCB is obtained. 415 ILCS 5/45 (b); Decatur Auto Auction v. Macon County. Insofar as plaintiff's claim requests injunctive relief, it must be dismissed for failure to exhaust administrative remedies.

However, plaintiff seeks not only injunctive relief but recovery of costs incurred in cleaning up the property. Section 45(b) of the statute explicitly limits itself to injunctive relief. The Illinois Supreme Court has indicated that its circuit courts have concurrent jurisdiction with the PCB over cost recovery actions under the Illinois EPA.  People v. NL Industries,...We therefore cannot dismiss this action for failure to exhaust.

Judge Grady’s decision in Krempel was cited approvingly by Judges Alesia and Marovich in the cases identified above.  Furthermore, in the Midland Life Insurance case, Judge Marovich identified three separate decisions by the Illinois Pollution Control Board in which it held that a private party is entitled to recover remediation costs under the Act.

With the issue being played out in the Federal district court in the years following the Supreme Court’s decision in NL Industries, no appellate level state courts considered the question of a private suit under the IEPA until 1997, when, for the first time, the issue was at least partially addressed in NBD Bank v. Krueger Ringier, Inc.
 

In NBD Bank, the Appellate Court for the First District confronted the issue whether a purchaser of real property could maintain an action for cleanup costs against the seller, under the IEPA.  Focusing on the status of the plaintiffs as purchasers of allegedly contaminated real estate, the Court held that no cause of action against the seller existed under the IEPA:

In Count III, plaintiffs sought to impose tort liability upon defendant as a matter of public policy. Plaintiffs rely principally on  in support of their claim that the trial court erred in failing to recognize their right to recover in tort from defendant. [citing People v. Brockman and People v. Fiorini]  We note, however, that the decisions in Brockman and Fiorini are readily distinguishable. Neither of these cases centered upon claims brought against the seller by the purchaser in a real estate transaction. Rather, both cases involved contribution claims by a defendant/third-party plaintiff being prosecuted by the State for violations of the Illinois Environmental Protection Act (the Act)…Although the supreme court recognized the right to assert a claim for contribution based upon the contamination of real property, the court specifically acknowledged that “it is conceivable that a party could bring a third-party claim where no private cause of action would be permitted.”  [citing Brockman]  Such is the case here.

* * *


It is readily apparent that the tort claim which plaintiffs' seek to pursue fails to satisfy several of these criteria. The Illinois Environmental Protection Act and companion regulations were not designed to protect the purchasers of real estate who discover after the conveyance that remedial action is necessary to remove contaminants from the property, nor was the Act designed to protect against economic losses resulting from the obligation to remove contaminants. In addition, there is no clear need for civil actions under the statute; the existing legislative scheme which provides for prosecution by the State of Illinois and allows contribution claims against third-party violators more than adequately serves the purpose of the statute, which is to protect the environment and minimize environmental damage (415 ILCS 5/20(b)(West 1996)).


Interestingly, the Court in NBD Bank did not mention the NL Industries case, possibly because the result in NBD Bank would not have come out differently, given that the Court’s primary consideration in the latter case appeared to be whether a cause of action would lie under the IEPA in the context of the purchaser/seller relationship.

There the status of the matter remained, until the entire saga took an interesting turn, with the (apparent) death blow to the private right of action line of cases being struck, not by an environmental law decision, but by a case dealing with the rights of whistleblowers in the nursing home industry! 

In Fisher v. Lexington Health Care, Inc.
, the Illinois Supreme Court was called upon to decide the apparently unrelated issue of whether a statute that prohibited a nursing home facility or its agents from retaliating against whistleblowers who made reports, or brought or assisted in actions filed before the administrative agency charged with policing the conditions in nursing homes, gave rise to a private cause of action by the whistleblowers.  Despite the clear language of the statute stating that such retaliation was unlawful, the Court, with one justice dissenting, held that the statute did not give rise to a cause of action in the circuit courts by those who were subject to retaliation on account of their having pointed out to the authorities misconduct and substandard care in a nursing home, even where such alleged misconduct allegedly resulted in a patient’s death.  In doing so, the Court analyzed at some length the law of implied rights of action, and concluded, among other things, that the complainants/retaliatees were not members of the class of persons intended to be protected by the statute.


The ruling of the Fisher case was then applied to the environmental field in an opinion issued by United States District Court Judge Gettleman in Chrysler Realty Corporation v. Thomas Industries, Inc.
, where a landowner sought to have the prior owners of his property pay for costs of cleanup of wastes found on the land emanating from an old underground storage tank.  In his opinion, Judge Gettleman noted that the only Illinois upper level court, in NBD Bank, that had considered the issue of whether a private cause of action under the IEPA existed in favor of such a plaintiff concluded that it did not.

Judge Gettleman noted that even though NBD Bank was not a decision of the Illinois Supreme Court he was probably was under an obligation to follow its ruling.  If, however, he was not, he was nonetheless required to predict how the Supreme Court would rule on the issue. 
Judge Gettleman then turned to Fisher to determine how the Supreme Court would rule when presented with the private right of action issue, concluding as follows:
Based on Fisher, this court concludes that if faced with the question, the Illinois Supreme Court, like the NBD Bank court, would conclude that the existing legislative scheme, which provides for enforcement by the state as well as citizen's suits before the board, more than adequately serves the purpose of the statute, and that the statute is not ineffective absent an implied right of action.

Contrary to plaintiff's assertions, nothing in either People v. Fiorini…; People v. Brockman…; or People v. NL Industries…; compels a different result. Read together, those cases stand for the proposition that a private party may bring a third-party claim under a particular provision of the IEPA if the state has sued that party under the same provision. Nothing in any of those cases suggests that the Illinois Supreme Court would sanction a private right of action in the absence of state enforcement as envisioned by the Act.

Finally, this court recognizes that three courts in this district have upheld a private right of action under the Act.  See Krempel v. Martin Oil…;  Midland Life Insurance Co. v. Regent Partners…;  and Singer v. Bulk Petroleum….  One court has held the opposite, Browing-Ferris Industries v. Maat 
 … None of those courts, however, had the benefit of both the NBD Bank decision and the Fisher decision. Based on those two decisions, this court concludes that there is no private right of action under the IEPA. Accordingly, defendants' motion to dismiss Counts II and III is granted.

After Judge Gettleman issued his decision in Chrysler Realty, the pendulum in the Federal Court swung in the opposite direction from Judge Grady’s decision in Krempel v. Martin Oil, and subsequent decisions that considered this issue held that there is no private right of action under the IEPA in the circuit courts.  These included decisions by Judge Pallmeyer in Norfolk Southern Railway v. Gee Co.
; Judge Guzman in Great Oak, LLC v. Begley Company
; and Judge Gottschall in Neumann v. Carlson Environmental, Inc.
  All of these decisions rejected the conclusions of the earlier trilogy of Federal court cases that held that a private right of action of cost recovery under the IEPA did exist. 

In Neumann v. Carlson Environmental, Judge Gottschall reviewed all of the above-cited cases, and her opinion well summarizes the current state of the law on the question of private rights of action under the IEPA:

[Addressing the NL Industries ruling that the circuit courts and Pollution Control Board have concurrent jurisdiction over cost-recovery actions]  The parties' arguments about the proper court for such an action, however, overlooks a far larger problem: the question of whether there is a private right of action under the IEPA. Three recent cases in this court, reasoning from the principles for implying a private right of action set forth by the Illinois Supreme Court in Fisher…, have concluded that a private right of action cannot be implied. In Fisher, the court made clear that the implication of a private right of action is appropriate only if: (1) the plaintiff is a member of the class for whose benefit the statute was enacted; (2) the plaintiff's injury is one the statute was designed to protect; (3) a private right of action is consistent with the underlying purpose of the statute; and (4) implying a private right of action is necessary to provide an adequate remedy for statutory violations

Three judges of this court, reasoning from the principles articulated in Fisher, have ruled that there is no private right of action under the IEPA. In Chrysler Realty…, Judge Gettleman held that there is no private right of action under the IEPA because a private right of action is not necessary to provide an adequate remedy for violations of the act, given that the existing legislative scheme allowing for both judicial enforcement by the state, and citizens' suits before the Board adequately vindicates the statutory purposes. In Norfolk Southern…, Judge Pallmeyer followed Judge Gettleman's conclusion.,  In Great Oak…, Judge Guzman reached the same result. These cases acknowledge a line of precedent in this District stemming from Krempel v. Martin Oil…, in which Judge Grady of this court reached the contrary result. However, the cases refusing to imply a private right of action rely on the Fisher decision's clear articulation of a very high standard for implication of a private right of action, a decision announced four years after Krempel. This court agrees that standard compels the conclusion that a private right of action is unnecessary to vindicate the purposes of the IEPA. 

So there the matter now stands, apparently resolved once and for all.  We say “apparently” because there are still several interesting twists and concerns that might resurrect the controversy.  Foremost among these is the reality that the above-cited Federal cases, and certainly the Illinois Appellate case of NBD Bank, involved private actions brought under the IEPA by subsequent purchasers of property where the property was later found to be contaminated, or arose in the contest of lessor/lessee relationships. This leads one to query whether the results in those case that found no private right of action would have been different if the plaintiffs had been the owners of  previously “clean” parcels of property which had been, or were in the process of being, contaminated by waste from an adjoining parcel.  Arguably, the policy questions involved in the latter type of suit would be different from those applicable to subsequent purchaser situations, for it could be argued that a property owner whose property had been contaminated by a neighbor, or by a dumper, stands in a different position than a purchaser of already-contaminated property; for in those situations, as discussed in NBD Bank, long-established principles such as caveat emptor, the duty to fully inspect, and the law of diminished commercial expectations, would have an impact on a subsequent purchaser’s right to recover from his or her seller.

  And what about that strange provision in the IEPA that allows a private party to file a complaint before the Board but is then silent as to the remedy and subsequent enforcement, a provision touched upon but not really analyzed in depth by either Judge Gettleman or Judge Gottschall?  If the Attorney General and State’s Attorney can file a private action in the circuit court for violation of the Act, why should a private citizen be denied the same forum, given that, unlike the situation in the nursing home statute at issue in Fisher, there is at least some provision in the IEPA that allows private parties to file a complaint, albeit in an administrative proceeding?   
Perhaps there is a new case currently percolating in either the state or federal court where these issues, and others like them, will be addressed.
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